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Pursuant to Article 138, paragraph 1 of the Constitution of the Republic of Serbia (Official Gazette of RS, No. 98/06) and Article 31, paragraph 2 of the Law on the Protector of Citizens (Official Gazette of RS, Nos 79/05 and 54/07), the Protector of Citizens has carried out an own-initiative inquiry to control the legality and regularity of the work of the Social Welfare Centre A... and hereby
E S T A B L I S H E S
I
The Social Welfare Centre A... has made an omission in its work by violating the rights of child B. V., deprived of parental custody and family environment, and failing to act in the child’s best interest in determining the form of social protection.

The omissions in the work of the Social Welfare Centre A... consist of the following:

· Expert staff of the Social Welfare Centre have given up seeking a suitable foster family in which the child could live until the adoption;

· The Social Welfare Centre has failed to take activities aimed at finding a foreign family eligible for adopting the child, despite the fact that since the day of entering the data on B. V. in the Single Adoption Register no domestic family interested in adoption has been found.
Taking into consideration the established situation, the Protector of Citizens issues to the Social Welfare Centre A... the following: 

R E C O M M E N D A T I O N
The Social Welfare Centre A... should immediately prepare a plan of services for child B. V., including the following:

· Activities aimed at finding a suitable foster family in which the child can be accommodated until the adoption;
· Activities aimed at finding a foreign adoptive family eligible to adopt the child.
The Social Welfare Centre A... will inform the Protector of Citizens, within 60 days of receiving this recommendation, about taken measures and acting as recommended;

RATIONALE
In establishing the omissions that resulted in the violation of the child rights and in giving an appropriate recommendation for rectifying these omissions, the Protector of Citizens was guided by the facts and circumstances determined on the basis of reports and documentation received from the Social Welfare Centre A... The Protector of Citizens also took into account the information obtained from conducting oversight visits to the Social Welfare Centre and the Home for Children... in July 2009.
The Social Welfare Centre informed the Protector of Citizens that the two-year old child B. V. was diagnosed as HIV positive and that the child’s psychomotor developmental stage was lagging behind its chronological age. The medical specialist believed that it was in the child's best interest to continue being accommodated in the Home for Children..., for the purpose of rehabilitation and health monitoring. Therefore, the Centre stopped looking for a specialised foster family. 

On the other hand, the Social Welfare Centre believes that it is in the best interest of the child to be adopted. The child was assessed as generally eligible for adoption and the child’s data were entered in the Single Adoption Register in November 2009. The Social Welfare Centre currently performs the activities aimed at finding interested adoptive families, but so far without success. The potential adoptive families have not expressed interest in adopting an HIV-positive child with delayed psychomotor development. The Ministry of Labour and Social Policy has been informed thereof.
The Convention on the Right of the Child indicates that the placement of the child deprived of family environment into a social care institution should be used by the state only as a protective measure of last resort and if such accommodation is necessary. The social protection reform in the Republic of Serbia, inter alia, is directed towards the child’s placement in a restrictive environment, such as residential institution, only in cases where all other alternative options for child protection have been exhausted, particularly regarding children at early ages. The placement of children in a social care institution must not mean that the state (through the guardianship authority) has ceased to look for a more favourable form of child’s protection, such as adoption and/or accommodation in a foster family.
The Social Welfare Centre A... did not act correctly when it ceased to perform the activities aimed at finding a foster family in which the child B. V. could be accommodated. Without judging the assessment of health workers, the Protector of Citizens finds no reason for denying this child the opportunity to live in a non-restrictive environment, especially taken into consideration that the child has been assessed as generally eligible for adoption, because it was deemed that the child was able to live in the family environment of an adoptive family.

The Law on Family sets out that a child, who is a national of the Republic of Serbia, may be adopted by a foreign family, provided that a domestic adoptive family cannot be found and that the Ministry of Labour and Social Policy has given an approval for adoption. The Law specifies that it will be considered that an adoptive family has not been found among the citizens of the Republic of Serbia if such a family has not been found within one year of registering the child, who is a potential adoptee, into the Single Adoption Register. However, the Law on Family also envisages an exception to this rule by providing that a foreign national may be allowed to adopt a child even before the expiry of one-year period if it is in the child’s best interest. 

The Convention on the Right of the Child obligates the signatory states to recognise that inter-country adoption may be considered as an alternative means of child's care, if it is not possible to provide a suitable care for the child in the child's country of origin.

Child B. V. has lived almost from the birth in medical and social care institutions: in the Institute ... from the age of six to sixteen months, and then in the Home for Children.... During this period a specialised foster family has not been found, and since the child was assessed as generally eligible for adoption, an adoptive family has been looked for without success. The Protector of Citizens deems that the Republic of Serbia is not able to provide this child with the most favourable form of protection (permanent and temporary), particularly if taken into consideration that the competent authority (SWC) ceased to perform the activities aimed at finding a suitable foster family. Hence, it is obviously in the best interest of the child that the competent authorities take appropriate actions in order to find a suitable adoptive family outside the Republic of Serbia, in accordance with the provisions of the Convention on the Rights of the Child and the Law on Family.

Having examined the aforementioned relevant facts and pursuant to Article 31, paragraph 2 of the Law, the Protector of Citizens makes a recommendation to the acting administrative authority for the purpose of rectifying the identified omissions and performing future actions in accordance with the child’s best interest.
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